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County Attorney
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Dear Bir:

Opinion No. 0&3
Re: Were the two motor
surofissed in comnlis
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Your receat request \foran gpinion of this Department

on the gueations as a orein tatel has been received.

We quote /F{P“ letter as follows!

*DetalYed 1ow a get of\f;eta, upon whieh you
will please\advige ur legal opinion as hereinafter
requested. |

Th County Auditdr Oherokes County, upon order of
iskioners ™ Cour sgelly and regulerly advertised
or the pu ss of certain road machinery for

compfissioners precincts numbered 1, £ and 4; this advertise-

FPY AR 3. by

gtatsdsha the Gommlissionsrs' Court would Hest on
28, 1941) for the opening of blids and the letting
n act thetreon. Sald bids were opened on January 28,
t

t time the Commissioners’! Court purchassed

a moto grader for Commisslioners' Freeinot No. 1 and issued
$4,500.00-¥h time warrants in part payment therefor. No
purehasc- were mf on January 28, 1941 for Commisgionere'
Precinots Nos. 2 and 4, because thedgannissionorn of those
preeinotn statod to the court at that time that they d4id

not dealire to meke any purchases at that letting. Immeldiately
thereafter, and on the same day, all unsuocceesful bdbidders,
inoluding the Ei-~-¥Way Machinery Company of Dallas, Texas,

withdrew their bids and bid bonds, and sald levsimg was olosed.
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"About a month after the bids and bid bonds had been
withdrawn as mentioned hereinabove, the commissioner of
Preoinct No. 4 on or about Maroh 1, 1941, signed a ‘pur-
chase order' with the Hi-Way Machinery Company of Dallas,
Texas, for a motor grader costing approximately $8000.00
- and eecured the gignatures of all the other commiesionere
to sald purchase order; and on or about March 8, 1941,
the commigsioner of Preoinot No. £ signed a similar 'pur-
chase order' with said Hi-Way Machinery Company for a
similar motor grader costing about $6000.00 and secured
the signatures of all the other commissionere to the sanme.

‘¥hen the Commissioners' Court met on Maroh 10, 1941,
the County Judge told the commissioneras that the court
ocould not approve the two above mentioned 'purchsese orders',
for the resson that sald purchasee were not made in com-
pliance wlth the statutes of thlie Btate requiring that
said purchases be made upon competitive bide after proper
advertisement therefor.

*The Commissioners' Court then on March 10, 1941,
suthorized the advertigement for bids for the purchase of
certain road machinery, towlt: two motor graders, whiech
advertisement stated that warrants not to exceed $4000.00,
to become 4ue and payable on April 10, 1942, and bearing
not to exceed three per cent interest from date, would be
issued in part payment for said mashinery, and that the
Commissioners’' Court would meet on Narch 29, 1941, at ten
o'cloock A. M., for the opening of bids and the letting of
contrasts for the purchase of sald maohinery.

"On March 24, 1941, whioh was prior to the date set for
the opening of sald bids and the letting of contraclis thereon,
the Hi~Way Machinery Company of Dallaz, Texas delivered a
motor grader to the Commlssioner of Precinot No. 4 with the
ingeription 'Cherokee County, Precinet No. 4' on 1ts side,
and also delivered a motor grader to the Commissioner of
Precinoct No. 2 with the inseription ‘'Cherokee County, Pre-
cinot No. 2! on 1ts side, both of whioh motor graders were
identical in speocifioation to the moter graders described
in the 'purchase orders' signed with sald Hi-Vay Machinery
Company on or about March 1, 1941, and on or about March 8,
1941, as aforesaid, and aleo ldentical in speolfication to
the two motor graders described in the advertisement for
bids which set March 29, 1941, as the date for the opening
of bide and the letting of contraects thereon.”
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*When the Commissioners Court met on March 29, 1941,
for the opening of sald bids covering the two motor
graders and the letting of contraote thereon, it was found
that the Hi-Way Machinery Company of Dallas, Texas, had
submitted a bid for two motor graders at the same prices
called for in the "purchase orders" it had previocusly
seoured. The County Judge again stated to the Commig-
sioners that said purchases were not made in compliance
with the statutes of this Btate requiring that suoch
purchases be made upon competitive blds after proper
advertisement therefor, and that the Commissioners'

Court had no suthority to ratify a purchase made oon-
trary to sald statutes. In addition to the above facts

it might be noted thst the assesced valuation of taxable
property in Cherckee County according to the last approved
tax roll was $13,032,000.00.

tgince the above facte show that "purchase orders"
were signed by the Commissioners for sald two motor
graders, each costing about $6000.00, prior to advertise-
ment for bids thereon, and that sald two motor graders
were delivered by sald Hi-Way Maochinery Oonpan{ to the
Commissioners of Precincts Numbered £ and 4 prior to khe
date set in the notise to hidders for the opening of sald
bids and the letting of contracts therecn, it is the opinion
of the writer that said purchases or atteapted purchases
of the two motor graders were not made in oompliance with
the statutes of this State requiring such purchases by
the County to be made upon competitive bids after proper
sdvertisement therefor. Article 1689 and Article 2368a,
Reviszed Civil Btatutes of Texas.

"And Lt ie also the opinion of the writer that if these
purchases of the two motor graders were made 1n viclation
of the statutes of this State requiring such purchases by
the County to be made upon competitive bids after proper
adverticement therefor, the Commlissioners’ Court was
without authority to ratify sald purchases. VWyatt Metal
& Boiler ¥orke v. Fannin County (Tex. Oiv. App.) 111 8. W,
(24) 87; Limestone County v. Knox (Tex. Olv. App.) 234
So w. 181. :
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"Upon the basis of the facte hereinsbove detalled,
plecce 2dvige me your opinlon upon the following questionh;

¥1. Were sald two mo%or graders purchased in com-
pliance with the laws of the Btate of Texas?

*2. If not, hag the Commiesionsrs' Court the authority
to ratify sald purohases and issue warrants in payment
therefor?

"3. Has the Commiesioners' Court, unier any future
advertisement, legel authority to purchaee sald two motor
graders as long as same are ln the possession of sald two
Commlseioners and in Cherokee County?*

Article 1689, Vernon's Annotated Civil Statutes, reads
ae follows:

*Juppliee of every kind, road and bridgs material, or
any other material, for the use cof said county, or any of
its officers, departments, or institutions must be purchased .
on competitive bids, the contrast to be swarded to the party
who, in the judgment of the commlesloners ocourt, has sub-
mitted the lowest and best bid. The county auditor shall
advertiss for a period of two weeks in at least one dally
newspaper, publishsd and circulated in the county, for such
esupplies and material according to specifications, giving
in detall what ig needed. Sush advertirements shall atate
where the specifications are to be found, and shall give
the time and place for receiving such bids. All such
compstitive bids shell be kept on flle by the ocounty auditor
ze a part of the recorde of his office, and shall be su{jsot
to inspection by any cne deeiring to see them. Coples
all bide received shall be furnished by the ocounty asuditor
to the county judge and to the commissioners court; and
when the bide rscelved are not satiefactory to the ssid
judge or oounty sommlesioners, the auditor shall rejeot
geld bids snd re-advertise for new bilds. In ocases of
emergency, purchmsee not in exceee of one hundred and Tifty
dollars may be made uvpon reculieition to be approved by the
ooumi:nloners ocourt, without sdvertlsing for competitive
bide.
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S8ection 2 of Article 2368a, Vernon'e Annotated Clvil
Statutes, reads in part as follows:

*No county acting through ite Commissioners’ Court,
and no city in this State, shall hereafter make or enter
into any contract or agreement for the construction of any
publioc building, or the prosecution and completion of any
public work reguiring or authorizing any expenditure in
excese of Two Thousand Dollars (§2000.00), ereating or
imposing an obligatlion or liablility of any nature or character
upcn such county, or any subdivision of such county, or upon
such city, without first eubmitting such proposed contract
or agreement to competitive bid~., . . .

®Any and all such contraote or agreements hereafter
macde by any county or city in this 8tate, without complying
with the terme of this Section, shall be vold, and shall
not be enforceable in any Court of this State, and the
performance of same and the payment of any money thereunder
may be enjolned by any property taxpaylng cltizen of such
county or city."

It is clear that from the facts stated in your letter
the commissioners' court d1d not comply with the above mentioned
statutes, Therefore, in view of the above mentloned statutes,
your first question ls respeotfully ansvered 1in the negative.

¥With reference to your sedond question, your attention
1g directed to the ocase of VWyatt Metal and Boller Works v. Fannin
County, 111 8. W. (24) 787, and authoritles cited therein. This
case among other things holds in effect that 2 county comaigsioners!
court has no authority te ratify a purchase of goods made in viola-
tion of statutes reaquiring competitive blds. Thie case further
holde in effect that where the county commigeloners bought cul-
verts frozx & mspufacturer without sdvertisging for blde and the
oounty suditor refused to approve the manufacturer's clalm, and
in order to valldste such c¢laim the county sdvertised for bilds
on *Cooper Mo-Lyb-Denum Iron Culverts' rnd where the same manu-~
facturer's bid was accepted &n ldentical number of culvertis of
the same kind were ordered by the ocommiesioners' sourt and
delivered pursuant thereto, it was found that the traneaction
was a fraudulent attempt to ratify the original contraot of
purchase. We quote from the above mentloned osse as followa:
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"It 18 clear that from the passage of these acts 1t
wag the intent of the Leglelature to declare a publie
pollioy. That such a policy 1z wise le evidenoced by the
universality of such statutes found in the lawe of Con-
gress and of all the state Leglislatures. These purchases
huvinf been made in violation of the provislions of the
articles requiring competitive bids, the court was with-
out authority to ratify same, for this would grant them
a power to do something indireoctly they ocould not do
direetly. Stephens County v. H. C. Burt & Co., Tex.

Civ: App., 19 E. W. 2d. 951; Wyatt Metal & Boiler Works

v. Lipscomd, esupra; Limestone County v. Knox, Tex. Clv.
App., 234 B. W. 131; Rue v. Miseouri Pac. Ry. Co., 74

Tex, 474, 8 8. W. B33, 15 Am. St. Rep. 8562; State Nat.
Bank of ﬁl Paso v. Fink, Tex. Civ. App., 24 B. W. 937;

11 Tex. Jur. p. 643, 0102; Layne-Western Co. v. Buchanan
County, 8 Cir., 85 F. 24 343, 349. Layne-Western Co. v.
Buchanan County, suprs, dlscusses the power of a govern-
mental division to ratify a contract. That opinion quotes
from Mulline v. Kansas City, 268 Mo. 444, 188 8. ¥. 198,
as follows: ‘It is plain that to allow esuch a dootrine
upon a contemporaneous matter to be successfully meserted
in the teeth of a statute which forbids, and of which
statute plaintiff muet be helé to know, would be agalnst
publie poliocy. * # ® Qfficers of municipalities are not
general agents; they are specisl agente, whose duties

are get forth in the statutes which oreate them and whiaeh
define their powers, and of thess gtatutes, and therefors
of theee officers' powers, the public whioch deale with
them muet take notice and govern themselves®acsordingly.

# % # Vain anéd futile would Constitution and statutes

and charter be, if any officer of the estate, or of a ocounty,
or of a sity or other municipality, oould follow them only
when he saw fit. If by estoppel such sslutary provislons,
enacted with wise foresight ae ohecks upon extravegance
and dishonesty, can be utterly abrogated at will by any
officer, such provisions then subserve no purpose, and

the public corporation has no earthly protestion against
either greed or graft.'

In view of the above mentioned authorities, your
gecond queetion 1s ensvered 1in the negative.
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In reply to your third question you are advieed that
1t 1s the opilnion of this Department that the commiseloners'
court has the legal sauthority to advertise and purchase the
two mentioned motor graders, provided, that sald court strictly
complies with the above mentioned statutes. The faot that the
graders are in the possesslon of the commisezloners in said
county ie immaterial. We think that the above mentioned
proosedings of the ocounty 1s wholly vold and the status of
the county relative to the motor graders in guestion le the
same as if no action whatsoever had been taken by the ocounty,
and ae above stated, in order to purchase eald motor graders
the commisgsioners ocourt must strictly ocomply with the above
mentioned statutes.

Trusting that the foregoing fully anewere your
inquiry, we are

Yours very truly
ATTORNEY GENERAL OF TEXAS

STSTA . 52L4¢22ﬂ5‘4z£254o:ny~—
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FIR A y
ATTORNEY GENERAL

APR 23, 1941

Ardell Williame
Assistant
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